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> ee TPO accumulate Sum and Annualrents thereof, or Acceſſories there= 


; cutor, notwithſtanding the Appriſer died within the Legal. 
d indeed it ſeems worthy. of the 


"of the La 


gone Rents of which will fall to his Executor at his Deceaſe; but the Land itſelf muſt de- 
ſcend to his Heir, and it is he only who muſt be entitled to draw whatever Sum is found 


"his Debt, commonly called a pignmus prætorium or juditiale, which does not fink or ſo- 


= pite the Debt, but, on the contrary, fortifies and corroborates it ; then it muſt follow, that 


| Ip - lalrents due upon the Debt thus really ſecured, muſt go to Executors 
— Ne byocns — ot an Infeftment of Annualrent: "And, upon this 
Suppolition, this mult be the Conſequence fo long as there is a ſubſiſting Debt in the 
"Appriſer's Perſon, which is while the Legal is current. It comes out to be a very different 
Matter upon Expiry of the Legal; after which, what was a Right in Security turns to be 
a Right of Property in Satisfaction of the Debt hitherto ſubſiſting, which of Courſe is a 
"Diſcharge and Extinction of the Debt in rottum, accumulate Sum, bygone Annualrents, 
e. after which it can neither deſcend to Heir or Executor. 
>” Towards the Diſcuſſion then of this Point, Whether an Appriſing be a redeemable 
Sale or a pignus prætorium, beg Leave to conſider the Progreſs of our Law, and the 
Alterations that bave been made partly by Time, partly by Statute, in the Nature of our 
Securities. Originally our Securities of all Kinds, legal and conventional, were of the Na- 
ture of a Sale under Redemption, or, which approaches to the ſame, a proper Wadlet: 
E!Vven an Infeftment of Annualrent was a proper Wadſet, it was a Sale of a yearly An- 
nuity to be uplifted out of Lands; and, during the Subſiſtence of that Right, the Creditor 


had nothing for his Money but to draw his Annualrents yearly out of the Ground : He had 
no perſonal Action for Payment until he was pleaſed to quit his real Security ; and then, 
upon proper Premonition, his Claim for Repetition of the Money begun to exiſt, juſt as 
if he had lent the ſame upon perſonal Security. But Procęſs ot Time and frequent Trials 
diſcovered many Inconveniences in this Form of Security, both with reſpe& to the — 
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to, do belong to the. Heir; and uo Part theredf io the E“. 


and Creditor: With regard to the Creditor, it was difficult for him to raiſc his Money once 
lent out upon heritable Security; With regard to the Debitor, it ſeldom happened that he 


had a Farm or detach'd Piece of Ground preciſely commenfurate to the Sum he wanted 


to borrow. For theſe and many other Reaſons, proper Wadſets and the old Form of In- 
feftments of Annualrent went by Degrees out of Repute ; and, in our later Practice, all 
our Securities have been and are conceived in the Shape of a Diſpoſition granted to the 
Creditor for Security and Payment of his Debt. And, upon the ſame Plan, I hope to 
ſatisfy your Lordſhips, whatever was the original Conception of an Appriſing, that our 
later Practice and Deciſions go upon the Suppoſition of an Appriſing being a Diſpoſition 
for Security and Payment, and not a Sale under Reverſion. 5 „ 
In this View the Act 6th, P. 1621, does preſent itſelt in the firſt Place to our Conſi- 
deration. Before that Period, there is no doubt an Appriſing was of the Nature of a 
proper Sale under Redemption; and thereby it happened, that, before Redemption, Ap= _ 
priſers were allowed to poſſeſs great Subjects unaccountably where the Debt was very ſmall. 


To remedy this Inequality, the Act 6th, P. 1621, was introduced, ſtatuting and ordaining, 


„ 'That the Compriler ſhall have no further Right to the Mails and Duties of the com- 
cc priſed Lands during the Legal, but only to ſuch Part and Quantity thereof as will cor- 
cc reſpond to the Annualrent of the Sum for which Compriſing is led: With this Proviſion 
c always and expreſs Declaration, That, if the Mails and Duties exceed the Annualrent 
ce of the Sum for which Comprifing is deduced, and that the Compriter pleaſe to intromit 
cc therewith ; in that Caſe, his further Intromiſſion | ſhall be aſcribed in PAYMENT . 
c and SATISFACTION of his principal Sums pro tanto. In this Clauſe the fol- 
lowing Things are to be obſerved; Ih, That the Mails and Duties of the appriſed Lands 
are declared to belong to the Appriſer, in ſo far only as will ſatisfy the Annualrents of his 
accumulate Sum; the Superplus are to remain with the Debitor Proprietor of the Lands, 
which he may freely intromit with. All that is given to the Creditor, with regard to theſe 
luperplus Rents, is no more but a FACULTY or POWER of intromitting, if he 
pleaſcs, in order to extinguiſh his principal Sum; but this gives no preferable Right, nor 
will be any Foundation of Repetition againſt any ſecondary Creditor, no not againſt the 
Debitor himſclt: And this I ſhall ſhow to be our conſtant Practice, founded upon this 
very Act of Parliament. 240, Here is in moſt direct Terms Mention made of a prin- 
cipal Sum bearing Intereſt ſubſiſting in the Appriſer's Perſon, not only after leading the 
Diligence, but even after entring into Poſſeſſion; and the Appriſer's Intromiſſion's declared 
to be imputable in Payment and Satisfaction of this Sum pro tanto. ziio, The Act 
declares, That Intromiſſion to the Extent of the accumulate Sum and Annualrents ſhall 
make the Appriſing expire ipſo fatto, and ceaſe in all Time coming. Now, it is incon- 
ſiſtent with the Nature of the Thing, that Rights of Property can ceaſe or be extinguiſhed; 
If the Reverſer be denuded fandizus of his Property, which he muſt be by a Charter and 
Saſine upon the Adjudication holding of the Superior, if an Apprifing be a Diſpoſition of 
the Property, he cannot otherwiſe be reinveſted than by a new Conveyance from the Ap- 
priſer: And yet we have no ſuch Practice; for it is triti juris, that not only Intromiſſion, 
but a Diſcharge or Renunciation will ſopite an Appriſing; than which there cannot be a 
ſtronger Proof, that an Appriſing is no more but a Right in Security, perfectly conſiſtent 
with the Right of Property remaining in the Debitor's Perſon, and which therefore like 
any other Burden affecting Lands may be diſcharged or renounced without Neceſſity of a 
Conveyance. And this Argument will be ſtrengthned, by conſidering the Caſe of a proper 
Wadlſet holding of the Superior, which, by the Principles of Law, cannot poſſibly be 
„ ſopite by a Dilcharge or Renunciation, but, upon Redemption, muſt be conveyed as a 
Right of Property. „ 00s IO . 
It is, with great Deference, difficult for your Petitioner to comprehend how theſe Po- 
ſitions one or other of them can be reconciled to the Suppoſition, that an Appriſing is a 


Sale under Redemption, and that the Appriſer is Proprietor of the Lands, but by no 


Means a Creditor, If he be Proprietor, how can the Rents belong to the Reverſer? which 
they infallibly do, it the Appriſer do not make it his Choice to intromit with them: And, 
if he bas no Claim, no pus crediti ſubſiſting in his Perſon, how can his Intromiſſions 
be aſcribed in Payment and Satisfaction of a Now-ens, of a Debt that is not exiſting e And 
how is it poſſible that an Apprifing can be a Right of Property, when it is extinguiſhable 
by Intromiſſion? It will be agreed upon on both Sides, that, in our Acts and Statutes, tis 
no Part of. the Deſign to ſettle the abſtract Nature of Things: This is left to be gathered 
and fixed from the Points eſtabliſhed as Law in theſe Acts and Statutes, And, in the pre- 
ſent Caſe, the Points eſtabliſhed to be Law ſeem to be of that Nature, as neceſſarily to 
infer an Alteration of the Conſtitation of an Appriſing from a Sale under Redemption to 

a Diſpoſition in Security for Payment of a Sum. | ER f 
And 


And Nis fortifics this, and gocs Hand in Hand with the Act of Parliament, are the 
following Conſiderations; That, in a proper Sale under Redemption, the Purchaſer is 


Proprietor, the Rents belong to him uplifted or not uplifted ; it they periſh in the Te- 
nants Hands, they periſh to him as minus, without regard whether he has done Dili- 
gence or not. If the Reverſer or any other Mortal intromit with theſe Rents, a proper 
Action of Mails and Duties does ly, as much as it the Property were his irredeemably. 
All theſe Conſequences flow from the very Nature of the Thing: Such was the Cale of 
an Appriſer before the Act 1621, and ſuch behoved to be his Caſe at preſent, upon Sup- 
poſition an Appriſing continued to be of the Nature of a proper Sale. But the direct con- 
trary Practice is eſtabliſhed with regard to every ſingle Article: If the Debitor uplift. the 
Rents, no Action lies againſt him for Mails and Duties, or otherwiſe, for Repetition of 
the ſame, This was found in a pretty remarkable Cale, Fair, 29th u, 1675, Earl of 
Panmuir contra Culiſon; © Where a Debitor, alter his Lands were appriſed, having up- 
e lifted his Farms from his Tenants, fold the fame, and aſſigned the Bond for the Price: 
in a Competition anent the Sum in the Bond betwixt the Aſſigny and the Appriſer, 
© who alledged that the ſame ought to be made forthcoming! to him, as the Price of the 
© Victual-rent which belonged to him the Appriſer; the Lords preferred the Aſſigny, in 
es regard the Rent was diſcharged by the Maſter, who was entitled to intromit if the 
“ Appriſer choſe to forbear.” And the like has often been found upon the ſame Prin- 
ciples with regard to a ſecondary Creditor's Intromiſſion, who was never found liable to 
repeat to the preferable Appriſer the Rents he was allowed to intromit with. And, to in- 
force this, it bas been decided, That an Appriſer after the Legal is expired, intromitting 
With Rents that fell due during the Legal, the ſame will be imputable towards Extinction 
of his accumulate Sum, in order to cut down the Appriſing; Darie, 16th Fannary 
1634, Tutor of Balhmaghie contra Maxwell. Which muſt go upon this Suppoſition or 
none, That theſe Rents belonged to the Debitor: For the Debt in the Appriſing being 
in Part ſubſiſting upon the Lapſe of the ſeven Years, there could be no Room thereafter 
for Redemption; and the Appriſer's poſterior Intromiſſion could not be applied to extin- 
guiſh what remained of the accumulate Sum, upon any other Suppoſition than that theſe 
Rents, having fallen due during the Currency of the Legal, belonged to the Debitor. Now 
theſe, as they check in with the Act of Parliament, fo they ſeem, for what your Petitio- 
ner can underſtand, inconſiſtent with the Suppoſition that the Appriſer is Proprietor; and 
_ . of conlequence has the abſolute excluſive Title to theſe Rents. And the whole Doctrine, 
With regard to Diligence preſtable by Appriſers, is equally incongruous to the Suppoſition 
pol their being Proprietors: Upon which it is little neceſſary to enlarge, as being of. itſelf 
,, d ale | 
Your Lordſhips, in the next Place, will take a View of that Clauſe of the Act 62; 
Parl. 1661, which entitles Debitors upon Security to reſtri& Appriſers to the Annualrent 
of their accumulate Sum. In every Article of this Clauſe an Appriſing is pointed out to 
be a pignus prætorium. The accumulate Sum is ſpoke of as a ſubſiſting Debt bearing 
Annualrent ; and, upon Caution found by the Debitor to pay theſe Annualrents, he has it 
in his Power to turn his Creditor altogether out of Poſſeſſion : Was there ever ſuch a Thing 
done ? or is it at all conſiſtent to be done upon the Suppoſition an Appriſing is a Sale un- 
deer Redemption? No ſuch Thing is attempted to be done in the Caſe of a proper Wad- 
ſet, and yet there is the ſame Reaſon it both be of the ſame Nature. But now, ſuppoſe 
ſuch Caution is found, Can it be doubted the bygone Annualrents in ſuch a Caſe will 
belong to the Executor of the Appriſer, as the bygone Rents of the Land to the Debitor's 
Executor ? It can ſcarce be thought but the ſame will obtain, where, inſtead of Caution, 
an Allocation of Rents is made to the Appriſer for Payment of his Annualrents. And 
this leads to the general Point, where an Appriſing is left upon the Footing of the Act 
1621, that the ſame do allo obtain in that Caſe: For it cannot well be ſuppoſed, that an 
Act, intended for the Eaſe of Debitors only, ſhould have ſuch a fignal Operation in Law, as 
to alter the Intereſts of the Heir and Executor, and to reſtrict an Appriſing to be a Security 
for Annualrents only, if it had not been underſtood to be of the Nature of a Security, 
and not a Right of Property, before making the Act. | 


, » 


So far upon the Act 1621, and the other;Topicks that tend to illuſtrate and explain it. 
Vour Petitioner ſhall go on to open ſeparate Arguments that tend to fix the Point in Con- 
troverſy, and to make out that an Appriſing is no more but a Pigs pretoriim. And 
therefore, in the next Place, your Lordſhips will have in your Eye your own daily Pra- 
Rice of opening the Legal of Appriſings upon Informalities, and reſtricting them to be 
Rights in Security commonly for the principal Sum and bygone Annualrents. After an 
Appriſing is brought into this Situation, that the Legal can never expire, it muſt follow, 
il the Creditor die at any Time, the bygone Annualrents will belong to his Executor, as 
55 F much 


_ 2 the” e of an Ife ferne of | e This Practice demenfrates mat 
Appriſings have been conſidered as no other than Rights in Security: For it is not con- 
ceivable any Informality in leading the Diligence can have tuch an Effect as totally to 
change the Nature of it. If the Objection be ſuch as fumditus to cut it down, there is 
an End of it: If not, the Objection may have ſuch an Effect as to deprive it ot one or 
more of its Privileges; but, ſo far as it lubſiſts at all, it muſt ſubſiſt as an Appriſing, 
that is, as a legal Sale under Reverſion. In a Word, when an Appriſing is firſt led, upon 
the preſent Suppoſition, tis either a legal Sale, or nothing at all. And tho' ſuch Objections 
may ly againſt it as to bar for ever the Expiry of the Legal, or even to bar Accumula- 
tions; yet in the ſame Shape it begun to exiſt, muſt it continue: And after Elapſe of the 
ten Years, when the Creditor is ſeeking the Benefit of an expired Legal, tho the Lords 
may interpoſe and declare that the Legal cannnot expire, and that there can be no Claim 
for Accumulations; yet, with Submiſſion, they cannot do an inconſiſtent Thing, which 
is to declare it to be a Right in Security, when it was and is truly a Right of Property 
redeemable. And therefore, as the Deciſions are exceeding numerous, in which your 
Lordſhips have reſtricted Appriſings and Adjudications, becauſe of one or other Informa- 
lity, and found them Rights in Security only ; your Petitioner begs Leave to found upon 
theſe Deciſions as ſo many Authorities, That an Appriſing in its original Conſtitution is 
properly ſpeaking a Security only, and not a Right of Property. | 


» 


{ 2 a * Py * a 


27i0, It will go very far to clear this Point, if we can ſettle whether the Appriſer 
or his Debitor during the Legal is confider'd as che Vaſſal. If the Caſualties of Su- 
periority fall by the Appriſer, it is a ſtrong Proof that an Appriſing is a Right of 
Property; as on the other Hand, if the Caſualties fall by the Debitor, it will be an 
Evidence that he remains Proprietor, and that the Appriſer is conſider'd in no other 
Shape than as à Creditor having the Lands pledged to him for Security and Payment 
of his Debt. It muſt be acknowledged in /imine, that our Practice has waver'd as to 
this Point, and ſome of our Authors have talked doubtfully about it. Diyleton, 
Voce Comprifings, ates it as a Doubt, in the following Words; © If a Compriſer 
& of Ward- lands die before Expiry of the Legal, will the Marriage of the Heir 
cc fall? If it fall, will the Debitor, if he redeem, be liable to refound the Ayail 2” 
Sir James Stewart anſwers, That the Marriage of an Appriſer's or Adjudger's 
<« Heir ſhould not fall until the Adjudication expire: For, if. the Adjudication come 
© to be ſatisfied within the Legal, then the Adjudger draws only his Debt, and the 
“ Caſualties of the Ward vake by the Debitor; for it were a great Hardſhip that a 
& Creditor adjudging Ward-lands for his Debt, and thereupon obliged to ſecure him- 
&« ſelf by Infeftment, ſhould by his Deceaſe have his Marriage to vake, which may 
c be of greater Avail than all his Debt: Nor can it be thought reaſonable that the 
% Debitor redeeming ſhould make good to him his Damage. But the plain Ground 
„ of Law appears to be, That a Creditor is allowed to adjudge as well Ward-lands 
« as others, only for Payment of his Debt; and that, if the Debt be paid before the _ 
< Legal, he ſhould be diſmiſſed : And therefore it was of old the Practice of Ex- 
© chequer, to take an Appriſer entring, bound to renew his Infeftment after expiring 
6% of the Legal, as judging that then only he became the King's Vaſſal, and liable to 
“ the Caſualties of the Holding. Lord $zair, p. 255. diſtinguiſhes whether the 
Appriſer be in Poſſeſſion yea or not, and holds, that, if he be not in Poſſeſſion, the _ 
Ward falls not by bis Death, Becauſe his Appriſing is but a legal Diligence, which 
© he may renounce or relinquiſh, and inſiſt by other Diligence for Payment.” And 
it was found, 28th July 1680, Zeaman contra Dryburgh, That Marriage fell by 
the Death of the Appriſer of Ward-lands. However, this Practique ſeems not to be 
extremely direct; for, as Fountainhall obſerves the Deciſion, the Lords allowed the 
Ground of the appriſed Lands to be poinded only in ſo far as the Sums in the Appri- 
ſing would extend to, and no further, becauſe it was not expired. Which ſeems to 
be a ſort of tryſting Interlocutor : For this will not be found to be the Caſe with re- 
gard to a proper Sale under Reverſion ; for redeemable or not redeemable cannot affect 
the Superior's Intereſt. But, let that be as it will, what was in ſome meaſure doubt- 
ful in theſe Days, is clearly fixed by later Practice; and now it is 77i77 juris, that 
during the Legal the Debitor is held as Proprietor, and all Caſualties of Superiority 
fall by him. It ſhall ſuffice to mention one Caſe fully pled and ſolemnly fixed, 15th 
 Fuly 1707; Creditors of Edinglaſſie contra Gordon, obſerved both by Funtain hall 
and Forbes, Where Recognition during the Legal was found incurr'd by the Reyer- 
44 ſer's Deeds within the Legal, and that it could not fall by any Deed of the Appri- 
& fer, who had only a real Pledge for Security of his Money, which did not denude 
& the Debitor until the Legal was outrun.” And, if your Lordſhips continue to be 
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De an Fnd of the Difputcs: for if xe Proper: 


of the Lands Temains with the Debitor, 10 as he 
gal, an Apprifing can be no other than a legal Security for Debt, by no means: a 


Right of Propery, which cannot ſubſiſt in two Perſons at nge. 
470, It is extremely material what was pled in the Decifion juſt now mentioned, 


and which was the ratio decidendi, That the Reverſer during the Legal may poſſeſs, 
remove Tenants, receive Vaſſals, take Compoſitions, and confirm Charters; all of 
| which are undoubted Acts of Property, and cannot be exerced more or leſs by any 
Man who has {old his Lands, and reſerved to himſelf no more but a Power or Faculty 
to redeem within a limited Time. „ VVV 
- 570, It will coincide with and fortify the two Arguments juſt now mentioned, if we 
take a View of the Law with regard to an Appriſer's Poſſeſſion during the Legal. 
In our old Practice an Appriſer was obliged to take Infeftment before he could en- 
ter into Poſſeſſion; and the Reaſon was, an Apprifing was conſidered as a Diſpoſi- 
tion of the Property; the Superior behoved to have a Vaſſal, and he had an Intereſt _ 
to infiſt for his Year's Rent for change of the Vaſlal; and the Law allow'd him to 
make this Intereſt effectual, by barring the Appriſer from poſſeſſing until he was 
infeft. And of this Doctrine we have Traces as far down as the Reſtoration. See 
22 July 1665, Jobnſton contra Tenants of Auchincroſs. But ſoon thereafter, as our 
Notions that an Appriſing was a Diſpoſition of the Property were then wearing out, 
our Judges went into a different Method : It was thought hard upon the Debitor 
to oblige the Appriſer during the Legal to pay a Year's Rent to the Superitor, which 
he behooved to do if the was infeft 5 and therefore they came to a Reſolution to al- 
low the Appriſer to "poſſeſs during the Legal without infefting himſelf, zu De- 
' cember 1672, Hay contra Laird of Earlſtoun; and: this has been our conſtant Pra- 
Qice ever ſince. And it muſt be extremely plain, that what at the Bottom influen- 
ced this Practice was the Confideration that an Appriſing during the Legal is no 
more but a pignus prætorium, a temporary Security for Debt; in ſo far that an Ap- 
priſer now-a-days is never reckon d in mora for delaying to take Infeftment during 
the Legal, nay, is reckon'd hard and rigorous if he does inſiſt for it. | n 
to, We have the expreſs [Authority of a Statute for maintaining that an Appri- 
fing during the Legal is not a Right of Property, but a Security only for Debt. It 
is AQ 21. P. 1681, Concerning the Election of Commiſſioners for Shires, where it is 
declared, That Appriſers or Adjudgers ſhall have no Vote in the ſaids Elections du- 
ring the legal Reverſion and that after expiring thereof the Appriſer or Adjudger 
ff  infeft ſhall only have Vote. And the Difference is remarkable that is put be- 
ewixt Appriſers during the Legal and proper Wadſetters, which laſt are entitled to 


the Right with all its Acceſſories, to be followed forth thro all its Conſequences 
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r * And, 240, With regard to the Form of: making up Titles, that is un- 
der your Lordſhi ps Direction, whether it ſhould, be done by a declaratory Action, 
or in what other Manner; tho' this is not the Queſtion in Hand. At the ſame Time, 
if it will tend to avoid the Difficulty, the Purſuer may yield that the Legal ſhould. 
expire in favours of the Heir only, who thereby will have the fole Right to the Lands, 
leaving the Bygones as a real Burden upon the Lands, to be followed out at the Ex- 
ecutor's Inſtance by an Action of Poinding the Ground. 
Further, to ſatisfy your Lordſhips that theſe are no real or unſurmountable Difficul- 
ties, I ſhall put a Caſe where the ſame Difficulties do neceſſarily caſt up, and which 
at the ſame Time will be allowed as Arguments of no Weight againſt the Executor. 
Suppoſe a Diſpoſition granted to a Creditor in Corroboration of his Debt, and in Se- 
curity and Payment thereof, with this expreſs Condition, if the Debt be not paid with- 
in a limited Time, That the Right of Redemption ſhall expire, and the Lands be- 
long irredeemably to the Creditor ; This is preciſely an Adjudication, as your Petitio- 
ner conceives it to be: And yet, in this ſuppoſed Caſe, the Executor muſt have 
Right to the bygone Annualrents due upon the Sum, if the Creditor die while it con- 
tinues in the Shape of a Right in Security; and of neceſſary Conſequence the Execu- 
tor muſt have a partial Intereſt in the Lands effeiring to his Claim, if the Term 
be allowed to expire without Redemption; and this Right being ſuppoſed in him, 
your Lordſhips no doubt would direct ſome Method to be uſed for making up Titles 
to the Land in his Perſon. Your Petitioner formerly gave another Inſtance of an Exe 
cutor's having Right to Lands in vertue of a Confirmation, and many others might be 
figured - unneceſfary to take up your Lordſhips Time with: So that indeed tis no 
Novelty in our Law, that an Executor, in vertue of his Claim to Bygones, ſhould 
have Right not only to Burdens affecting Lands, but to the Property itſelf. 
Upon the Whole, if your Lordſhips continue to be of Opinion, that the Executor 
of an Appriſer who dies during the Legal has no Right to any Part of the bygone 
 Annualrents due upon the accumulate Sum, it muſt. be that there are no bygone An- 
nualrents due upon an Appriſing, nor in Truth any ſubſiſting Debt to carry Intereſt, 
but that an Appriſing is a legal Diſpoſition granted in Satigfaction and not in Security 
of che Debt, which indeed was your ratio decidendi. Now, if this be eſtabliſned, 
it is ſubmitted if ſuch a Doctrine muſt not be attended with this neceſſary Conſe- 
uence of overturning a great Part of our Law that ſtands now abſolutely fixed in the 
Fon Practice of the Court, grounded principally upon the AR 1621 j and which later 
Practice, in: all the various Inſtances given above, reſolves itſelf: plainly into this Pro- 
poſition, That an Appriſiug or Adjudication is a legal Diſpoſition granted in Security, 
not in Sati faction. And therefore, if the Interlocutor be adhered to, it will be the 
ſame as finding an Appriſing or Adjudication a Right of Property, ſtrictly ſo ſpeak- 
ing, ſubjected only to a Faculty or Power. of Redemption within a limited Time; 
and then all theſe Conſequences mult follow, That the Rents belong abſolutely to 
the Appriſer, as much as in a proper Sale; and that an Action of Mails and Duties 
muſt: ly againſt the Reyerſer who intromits with the ſame, and againſt every third 
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Party: It. muſt follow, That all the Caſualties of Superiority will fall by the Ap- 
priſer infeft during che Legal, and that the Superior may bar him from poſſeſſing 
until he be infeft: It muſt follow, That an Appriſing cannot be extinguiſhed by In- 
tromiſſion not withſtanding of the Act of Parliament, nor by Diſcharge or Renuncia- 
tion, but muſt be conveyed like a proper Wadſet holding of a Superior. And, laſtly, - 
It muſt follow, - 'T-hat the Appriſer, and not the Reverſer, is entitled to vote at Eledti- 


ons; and that it belongs to him only, to poſſeſs, remove Tenants, receive Vaſſals, 
0¹ tions, and confirm Charters. 621255 42 50 Sp = . Fi 
May it therefore pleuſe your Lordſhips.to alter your TInterlocutor ; and 
00 find, That an Appriſing is no other than a legal Diſpoſition in Secu- 
560 rity of h. Debt ane to the-Creditor, which is not extinguiſhed but 
: +. corroborated by the Diligence. And therefore to find, That the by- 
gone Annualrents due pon the accumulate Sum do belong to the Exe- 


cCutor ofe+he- Appriſer. dying”. during the Currency of the Legal; and 


10890 remit 10 the Lord Strichen; Ordinary to proceed accordingly. 
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